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EDITORIAL COMMENT 843 

United States is hereby authorized and empowered to employ such part 
of the land and naval forces of the United States as shall be necessary to 
carry out the provisions of this Act." In so far as the exercise of this 
authorization would be inconsistent with the treaty of September 15, 
1914 for the advancement of peace, we may be sure that the President 
will make no use of this authorization. And we may also be sure that 
the President will be loath to exercise the authority vested in him by the 
Act of Congress in violation of treaties in force between the belligerent 
countries and the United States. Although an Act of Congress would 
bind all American authorities, including the President, even if it were so 
inconsistent with treaties as to abrogate them, an authorization is not 
mandatory, it is not a command, and the President will doubtless be 
careful of the good faith of the nation even in the trying conditions to 
which American merchants are exposed. 

The purpose of this editorial comment' is two-fold. First, to point out 
the nature and purposes of British poUcy in attempting to prevent sup- 
plies from reaching enemy countries through the direct or indirect co- 
operation of British subjects, and the policy of the United States in the 
Civil War has been cited in order to show that it is the right of a Power 
at war to prevent the forwarding of supplies to the enemy; and second, to 
show that however serious and acute the controversy may be between 
Great Britain and the United States to give effect to this policy, there is, 
through the wisdom and foresight of the responsible statesmen of the 
two countries, a means at hand to compose their outstanding differences 
without a resort to arms. For the two countries have not only agreed to 
an arbitration convention and a commission of inquiry, either to decide 
or to investigate the disputes, but they have also given themselves a 
twelvemonth for the appeal to reason, and they have pledged their good 
faith not to resort to arms during the appeal to reason. 

James Brown Scott. 

the withdrawal of the declaration of london orders in council 

On July 7, 1916 the British Government issued an Order in Council, 
withdrawing the Order in Council of October 29, 1914 which adopted 
the provisions of the Declaration of London with "the exclusion of the 
lists of contraband and non-contraband" and modification of the arti- 
cles relating to destination and the onus of the proof as to innocent 
destination. This Order in Council, of October 29, 1914 also authorized 
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the withdrawal of Article 35 of the Declaration of London, which stated 
that "conditional contraband is not liable to capture, except when on 
board a vessel bound for territory belonging to or occupied by the 
enemy, or for the armed forces of the enemy, and when it is not to be 
discharged at an intervening neutral port." This withdrawal was auth- 
orized when one of the Principal Secretaries of State was shown "that 
the enemy Government is drawing supplies for its armed forces from or 
through a neutral country." The other Orders in Council amending 
that of October 29, 1914 were also withdrawn on July 7, 1916. 

One of the f imdamental principles of the Declaration of London was con- 
tained in Article 65, which stated that the provisions of the Declaration 
formed " an indivisible whole." The General Report states "A legitimate 
expectation would be defeated if one Power might make reservations on 
a rule to which another Power attached particular importance." 

Great Britain had by Order in Council of August 20, 1914 introduced 

many changes in the Declaration of London. The United States on 

October 22, 1914 in a communication to the American Ambassador in 

London had accordingly said: 

Inasmuch as the British Government consider that the conditions of the present 
European conflict make it impossible for them to accept without modification the 
Declaration of London, * * * this Government will insist that the rights and duties 
of the United States and its citizens in the present war be defined by the existing 
rules of international law and the treaties of the United States. 

In the British explanation, July 7, 1916, of the grounds for the with- 
drawal of the various Orders in Cotmcil relating to the Declaration of 
London, it is stated that the Orders adopting the provisions were issued,, 
not because the Declaration in itself possessed "for them the force of law, 
but because it seemed to present in its main lines a statement of the 
rights and the duties of belligerents based on the experience of previous 
naval wars." Later the same explanation states that as the Declaration 
of London, drawn in 1909, as modified by various Orders in Council, 
did "not stand the strain imposed by the test of rapidly changing con- 
ditions and tendencies which could not have been foreseen," the Allies, 
in order that their purpose might not be exposed to misconstruction, 
"have therefore come to the conclusion that they must confine them- 
selves simply to applying the historic and admitted rules of the law of 
nations." George Grafton Wilson. 



